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The following article appeared in the Summer, 2006, edition of CIC Midwest, a publication of 
Minnesota Multi-Housing Association. 
 

IS A LAWSUIT REALLY NECESSARY TO RESOLVE A CONSTRUCTION DEFECT CLAIM? 
 

By Jonathan A. Edin © 2006  
 
No client likes a lawsuit.  Most lawyers don’t like them either.  So why file a lawsuit to resolve a 
construction defect claim?  If an association is well advised, often it won’t have to.  
 
The first step to preserving your association’s rights is acting in a timely manner.  The second step is 
to present the claim in a persuasive manner. 
 
An association in a newly constructed project has very strong statutory warranties of construction 
quality under both the Minnesota Common Interest Ownership Act (“MCIOA”) and Minnesota 
Statutes Chapter 327A.  However, an association has a relatively short period of time to take 
advantage of those warranty rights.  Corrective work can be expensive, and asking the developer to 
reach into his or her own pocket, especially when warranty rights have expired, is asking a lot.  
 
On the other hand, if your developer knows that your association still has statutory warranty rights 
under MCIOA and/or Chapter 327A, that developer is likely to be far more willing to perform 
necessary corrective work, when the alternative is defending a lawsuit he or she cannot win.   
 
To find out what your association’s statutory warranty rights are, and when they run out, consult a 
lawyer.  Reliance on an association manager for legal advice on association rights isn’t fair to the 
manager or the board.  Many lawyers who represent associations, especially those who focus on 
construction defect claim resolution, will meet with a board and explain warranty rights at no 
expense to the association.  An association should take full advantage of the opportunity for free 
legal advice, because inaction is expensive. 
 
As a second step, the claim should be presented in a way that facilitates resolution without a lawsuit. 
 Present the claim to the developer in such a way that it is clear that the association has already 
determined what the problem is and how it needs to be corrected. 
 
Your claim should address the following issues: 
 

1. What is the problem? 
2. Is this an isolated problem, or is it present throughout the project? 
3. What has to be done to fix it? 

 
This shows the developer that the board understands the problem, knows how frequently the 
problem occurs within the project and knows what it will take to correct the problem.  This will 
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discourage the developer from attempting to characterize the problem as a maintenance issue and 
from offering “band-aid” or “temporary” fixes. 
 
Use a professional consultant to explain and document the claim.  A developer will be far less likely 
to attempt to place responsibility on the association or to minimize the necessary corrective action if 
the association initially retains an architect or engineer to determine what the problem actually is, 
how extensive it is, and how to correct it.  Retention of a professional consultant also sends a 
message to the developer that this association understands its rights and will take the necessary 
steps to protect them.  Thus, the developer is immediately put on notice that if he or she does not 
address the problem in an appropriate and timely manner, a lawsuit is likely to follow. 
 
To summarize: Developers don’t fear all lawsuits.  They only fear the ones brought by associations 
that still retain their rights.  So, an association needs to submit a claim while it still has “legal 
leverage” over the developer.  And it needs to use a qualified consultant to adequately document the 
defective conditions, why these conditions constitute defects, and what needs to be done to correct 
them.  Faced with a well documented claim by an association still in possession of all of its statutory 
warranty rights, a developer is likely to be anxious to resolve the problem without forcing the 
association to take legal action; that is, the developer is likely to choose to “fix” rather than “fight”. 
 
Jonathan Edin - Jonathan is the managing attorney of the Minneapolis/St. Paul office of Levin & 
Edin, a law firm representing community associations in the resolution of construction defect issues. 
He can be reached at jedin@mncondodefects.com, or (612) 222-2155. 
 
This is the first in a series of articles on construction defect dispute resolution. 
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