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MAKING A CONSTRUCTION DEFECT CLAIM  
AGAINST A DEVELOPER THAT HAS GONE OUT OF BUSINESS  

 
 

Typically, developers of single family or multi-family housing are limited liability companies 
(“LLCs”), and most developers form separate LLCs for each separate project.  So by the time a 
homeowner or association board realizes there are serious construction related issues in that 
project, the project may have “sold out”, profits may have been distributed to the LLC’s members, 
and the homeowner or association board’s claims may be against a developer entity that no longer 
has tangible assets.  
 

In such a situation, how is a homeowner or association board going to be able to recover 
sufficient money to fund necessary repairs?  Fortunately, there are a number of potential avenues 
for recovery.  Here are five possibilities. 
 

First, the developer probably had liability insurance during construction and for some time 
after construction was completed.  The developer’s insurance, if it remained in effect for a significant 
period after construction of a building was substantially completed, may cover the defect claim if the 
defect resulted in physical damage during the term of the policy. Thus, the claim may be covered by 
the developer’s insurance even if the term of that insurance expired before the defect claim was first 
made. 
 

Second, the developer may be covered under the subcontractors’ insurance policies.  For 
example, a developer may be named as an additional insured under the policies of the 
subcontractors.   
 

Third, if the developer hired a general contractor, the developer’s liability for defective 
construction may be covered under the general contractor’s liability insurance policy.  
 

Fourth, if the defects are the result of the work of the contractors, the developer may have 
indemnity claims against those contractors.  In that event, the contractors’ insurance may cover the 
contractors’ liability to the developer.  In that situation, the developer could use the contractors’ 
insurance to help fund a settlement. 
 

Fifth, under some circumstances, the owners of the defunct developer entity may become 
personally liable for the payment of that developer entity’s debts.  
 

The most important thing that a property owner or association board can do is to consult with 
an attorney while the property owner or association still retains rights against the developer and/or 
its contractors.  While the law offers a wide range of legal protections in favor of homeowners and 
associations faced with construction defect problems, homeowner and association rights are of 
limited duration.  Therefore, in order to take advantage of those rights, legal action must be taken 
within the time provided by law.  Many attorneys are happy to meet with a property owner or 
association board at no cost or expense and to explain the rights of the homeowner or association, 
and the time within which those rights must be exercised.   
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