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WARRANTY RIGHTS 
“Use Them or Lose them” 

 
The old adage, “he who hesitates is lost”, clearly applies to a condominium or townhome 

Association with construction defects.  While Minnesota law offers protection to Associations, 
statutory deadlines determine the time period in which clams may be brought. 
 

In the event that a claim is made too late, it will be “outside” the statute of limitations period, 
and the claimant will be left to bear the cost of correcting the defects. Failure to take action within 
the time limits can cost an Association hundreds of thousands, or even millions of dollars. 
 

The last thing that an attorney wants to tell an Association is that the Board waited too long 
to determine the construction quality of their project and to take formal action to protect their 
Association’s warranty rights. 
 

In fact, the fundamental role of a law firm is to help an Association determine what defect 
claims should be made and whether there is still time to make them. What follows is a brief 
description of three remedies (and their time limitations) that are available to an Association under 
Minnesota law. 
 

 Minnesota Common Interest Ownership Act (MCIOA).  If a project has substantial 
construction defects, a breach of warranty claim under MCIOA offers the strongest protection to 

Associations under Minnesota law.  MCIOA warranties cover all defects in all areas of the project.  
Associations normally have as little as 2 and no more than 6 years from the date of transition in 
which to take legal action for common area defects.  For defects that are not common area defects, 
the period within which an action must be filed starts to run for each unit when that unit was first sold 
by the developer.  Notice of the claim to the developer is not required before legal action can be 
taken for a MCIOA warranty breach.  If a warranty claim is made under MCIOA, an award of attorney 
fees can be made to the claimant.   
 

Section 327A Warranties.  Section 327A provides warranties which, while potentially 
helpful, have several important limitations.  327A warranties apply only to inhabited dwelling space.  
Detached garages, hardscape areas, etc. are not covered.  327A warranties cover only defects 
resulting from building code violations.  Under 327A, the developer must be given written notice 
within six months after the defect was or should have been discovered.  This six month written 
notice requirement is often missed, and there is no provision under 327A for an award of attorney 
fees to the claimant.   

 

Negligence Liability.  Developers and contractors have a duty to use reasonable care in the 
construction of a project. Failure to use such care is defined as negligence, but there are limitations 
on the right to recover damages in a negligence suit.  The claimant must prove that the defendant 
(developer or contractor) was negligent.  The claimant must take legal action within two years after 
the negligence was or should have been discovered.  The developer or contractor may avoid 
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negligence liability if there has been no physical damage, and a claimant may not be entitled to an 
award of attorney fees in a negligence action. 
 

Taking Action 
 

Whether a construction defect claim is made under MCIOA, 327A or Negligence Liability, a 
delay by the Association’s Board may result in a loss of rights.  While an Association’s strongest 
rights are its warranty rights under MCIOA, the time period in which to exercise MCIOA warranty 
rights runs regardless of whether the Board or unit owners are aware of the defects. 
 

Remember that defects often remain hidden for many years. If a Board waits too long to act, 
warranty rights may be lost.  To avoid this from happening, a Board must take action while warranty 
rights are still enforceable. Here are several important questions for a Board to consider: 
 

1.  Has the Board retained a qualified consultant (normally an architect or an engineer) 
to evaluate the construction quality of the project? 

 
2.  Has the Board contacted an attorney to determine whether the six year statute of 

limitations under MCIOA has been reduced to two years? 
 

3.  Does the Board know the date that Association control transitioned from the 
developer to unit owners? 

 
4.  To protect the Association’s 327A warranty rights, has the Board given the developer 

timely written notice of all suspected defects? 
 

While the bad news is that construction defects are fairly common, the good news is that 
Minnesota law provides strong remedies to Associations that act in a timely fashion.  Take the right 
steps to protect valuable statutory warranty rights.  Use them or lose them.  And remember that old 
adage, “he who hesitates....really is lost!” 
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